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q;- ~~ (FileNo.): V2(87) 2/EA-2/Ahd-11/Appeals-II / 2017-18
~ 3r4l 3rrer zizn (Order-In-Appeal No.): AHM-EXCUS-002-APP- 285-16-17

fecais (Date): 25.01.2018, st ak #r arts (Date of issue): /22/<
~ 3lJT ~fen"{, ~(3-fCl'R;r) q_qR"f '9lfu:r
Passed by Shri Uma Shanker, Commissioner (Appeals)

df 3irzrara, #far 3eqla lea, (@is-III) 3-1(\J-tc;l~lc;- II, 3-11.tlcfrllc>l.tl c;crRT ~.:, . .:, .:, '

p 3hr ifcaisfa
Arising out of Order-In-Original No. 35/AC/D/BJM/2016 Dated: 25/01/2017
issued by: Assistant Commissioner.,Central Excise (Div-III), Ahmedabad-II

3-l4~c>lcfici1/Slklc1181 cfiT a=rra=r 'C!cfd1 '9'm (Name & Address of the Appellant/Respondent)

Mis JBMAuto Ltd.

ale rf@a zr 3r4tr3r a 3rials 3cqgra mar t m ar3r # 4f rnfff #t
6fa"W aU TH 3f@)alt at 3r#tr zmr u+taru 3macerr a #mar & I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

9I1GTal #TTG)qTUT 37aaGT :.:,

Revision application to Government of India:

(1) (cfi) (@) #star 3na eyea 3rf@e)fer 1994 #t ar 3-Tmi a=frc)- 6fa"W dJ"Q"~ c),~"tr~
mu en)- N-mu c):; ~tftrq, a 3irastar3dad 37en= +Rra, 3a mcfi"K, fctro~.m"fcf

.:, .:,

faara,aft ifGa, s#la tr sac, ia mi, me feat-1 10001 en)-~~~ I

a A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
. Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zff m #tgrf hm i sa fr mar a @tr sisra znr 3lzr ala zn fast
gisran cusisran diTiiT N am ~ ;i:rrar -tr, m fa#r isra zn m -tr ~ %M cfiR@~

-tr mM~ -tr ITT mrr RR #arr a alter z& st I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

851) rn c):; GfW M~ m ~r ji ~-!fiRla diTiiT tJ'"{ m diTiiT c); ~~a-n° 1 -tr 39Wf \wcfi
cfiW diTiiT q"{~ ~wcfi c):; AAc a# ma ii sit ma h az fhfru; zur wear # ~-!fiRla t I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

atlwr~~ 13"~ ~ cB". 'TfflFf cB" -~ \iTI" ~~~ ~ ~ i 3tR ~- am \iTI" ~
mxT ~ ~ cB" ~ctffelcp ~. ~- cB" aRf 1:fTffiI m.~ tR ?:TT ~ if fcIB'r~ (-;:f.2) 1998
mxT 109 aRT~- ~ ~ iTTI .

\

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~;~ (3llfrc;r) Pl-41-!ltj<'!l, 2001 fu g cB" am<@ fc!Pif4cc ~~ ~-8 if cIT mm
#, )fa arr?zr cfi -sr1TI 3rrer hf faftr # fa pci--srr vi sr@he arr at at-at
ma-m cB" TrUR 3mdaa fhu mun alRe; I '1flcfi· x-rr~m~- cj;"f :i'<--cll~M cf> 3Wm mxr 35-~ if
~tBl" cfi 'T@Ff cfi ~ cfi x-IT~ it3TR-6~- cJ5T mTI ~~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Gr smhaa ™ Graf via v ya ala qa qr Ura # i3T t sq1 2oo/- ffl 'T@Ff
cJ5T "GIW 3jhi surf viav gas arr a unr m m 1 ooo1- ~m 'TfflFf cJ5T "GIW 1

The revision- application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(1)

(a)

aft1Un gca 3r@fr1, 1944 qfr mxr 35-fTl/ 35-~ cfi 3WIB:­
Under Sectio'.n 35B/ 35Eof CEA, 1944 an appeal lies to:-

affiasr qcaia a iife mwft me tr zyea, hra zyc vi hara ar@ta Inf@rsvr
$t f@gr 4)feast 4z ain i. 3. 3TR. •g, { fl«€l alvi .

the special ~ench of Custom,. Excise & Service Tax Appellate Tribunal of West. Block
No.2, R.K. P1:1ram, New Delhi-1 in all matters relating to classification valuation and.

\'.lcfd~~d~- 2 (1) cp if qciTq ~ cfi 3IBfclT at 3rft«, sr4tat # mmm ft zych6, tzr
arr. zyea vi vara ar4#hr nrznf@raw (RR#ez) #l ua 2#tr 4)8ar, rs#tar sit-2o, g
~61Rclcfo1 :mA.Jl\'.1°-s, irmufr ..,.-◄-R, 3151-!<tlqlq-380016.

0
tar zgea, #4hrqi gas ga ara ar@tr nrn~@rawr uf sr4la:-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(b)

(2)

. . .
To the west:regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New-MetalHospital Compound, Meghani Nagar, Ahmedabad: 380
016. in•case of appeals otherthan as mentioned in para-2(i) (a) above.

ta snar yca (rat) Pru1a, 2oo1 #t err s a siafa uua g-3 # Ruff fg 314Ir
3r4)ft4 =nrznrf@eraoi , at r{Gr@ f@sg 3r4la fag ng arr at ar #Rf fer uii snr. . . . ~--"•·····
qfr lWT, ants #t ir it eara sf nu; 5 lgzrn t cf6T ~ 1 ooo /- 1lfR:r ~-- · , · ·- ·---...~,.
w111 sst smra zyea 6t ii, anti cl lWf, 3it rra var vii# u; s rs zr so eraa'&t m _ ... _
'{iiqq 5000 /- #fNr 3us4t hf1ser snr zgcn #t '1-!T<T, ans at arr 3j urn ·zrr if; so \­
'cilruf m~ \TllRT t aT GT; 10000/- hr ?#Rt gtft I cJ5T #hrerr Rarer7rt . ; . r . 1
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• ~"<SJ1!¥a ~~ <15" xticr it air alt urtt zu rre st en # fas#t If@a du~ af?f tB" ~ ·~
gar at gt usi qr zInf@raw at4 fer &t

The appeal to the Appellate Tribqnal sball be filed in; quadruplicate in form EA-3 as .
prescribed under Rule 6 of. Central Excise(Appeai) Rules,· 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / pen'alty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(4)

0
(5)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

urarca zycni af@fr 1g7o zrem ii)fer at rgq-1 # siaf fetfRa fg 1gara 3mer a
+a mar zzenife,fa fuft nf@rah aan4r r@a al ya #f tf< 'xii.6.50 tffi' 'cbT .-llllll&lll ~
WcJ,c '&l1Tf ir,=rr 'qf'6q I

One copy of ~pplication or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z zit vi#f@a mil at fira ar fat at 3j st. ezn anaffa f@9n Gar & i vfhi zyca,
a4hawar yea vi hara srfl#tr nrzurf@raw (al4ff@f@) fzr1, 1gs2 # ffea&t · ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 198i.

(6) «ft yen, a4tr qr«a yca v @hara rfl4tr zmrn@rawr (free), # f ar4lat # mm
afczr +iar(Demand)yd isPenalty) al io% qasir war 3rfarf ?& 1 zrifa, 3ff@aaara srmr 1o#ts
~ t !(Section · · 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc4tar3nrzrs3itharmah3iiia, rf@star "a4crRt iar"(Duty Demanded)-
(i) (Section)m11Dc);~~tr\w; .
(ii) iwrrarrrdafsz #ruf@;

C) (iii) her#dz3fez fruit aserr 64as+kr0fa.

> zrzsasat'if@a 3r4tr'iz sa smr#aarii, 3r4ha' fr at a fez ua sraafar ark.
('\ • C'\ .:, . . ('\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. U may be noted that the..

· pre.,deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c·(2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and !Service Tax, "Duty demanded" shalrinclude:
(i) amount determined und&r Section 11 D; ·
(ii) amount of erroneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ # ,W anmr a 4fr ar4tr qf@awr a «ma si erea arrar &res err GtJs fat@a it at air fa&
·dflr ~ro:<n 'ifi" 10% 3to@1afr ail sii ha avs faalRa pt aa GtJs 'ifi" 10% 3to@1af tR" 'ifi'l" '51T ~ ~I

.:, .:1 . . 1·. I .:, • • •• •

*

In view of above,. an a~peal agai~st this order shall lie before the Tribunal on payment of)..0!~-;'t:c:,,,,-.
of the duty demanded where duty or duty arid penalty are m dispute, or penalty, where P~[!i:il!Y,;,l ;;; (~.01
alone,.>i.s in dispute." , · (1,-:.' , :. ·-.. ~L.,;..~"
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F. No. V2(87)2/EA-2/Ahd-ll/Appeal-11/17-18

ORDER IN APPEAL

M/s. JBM Auto Ltd., Plot No. B-2, (Survey No.1), Tata Motors

Vendors Park, Sanand, Ahmedabad - 382170 (hereinafter referred to as the

'respondent') holding Central Excise Registration No. AAACJ9630MEM008 is
engaged in the manufacture of parts of motor vehicles falling under Chapter
Heading No.8708 of the Central Excise Tariff Act, 1985. The respondent had

availed Service tax credit paid on invoices issued by M/s. Tata Motors Ltd.,
Sanand, Ahmedabad, in respect of Vendor Park maintenance expenses like

Road maintenance, Street Light Bill of the Vendor Park, Security Guard

Expenses etc .. The Department observed that such expenses could not be

considered as input service and therefore a notice to disallow the Cenvat
Credit wrongly availed was issued to them. The Adjudicating Authority vide
OIO No. 35/AC/D/BJM/2016 dt.25.01.2017 (herein after referred as the
impugned order), concluded that the cost of common facilities are a

necessity and as such Cenvat credit of Service tax paid for such services was

admissible to the appeollant. The Adjudicating Authority thereby dropped the

proceedings against the respondent vide the impugned order. The
Department aggrieved by the said 0IO, filed an appeal against the same,

before me.

0

2. The facts of the case, in brief, are that during the audit of the

Respondent by the Department, it was observed that the respondent had

availed Service tax credit paid on invoices issued by M/s. Tata Motors Ltd.,
Sanand, Ahmedabad, in respect of Vendor Park Maintenance Expenses.

These Vendor Park Maintenance expenses included Road maintenance of the
Vendor Park, Street light Bill of the Vendor Park, Main Gate Security Guard
Expenses etc.. It was observed that the respondent had wrongly taken
Cenvat Credit on Vendor Park maintenance services as the same did not fall
under the category of 'Input Services' defined under Rule 2(1) of the Cenvat

Credit Rules, 2004, as the said service did not have any nexus with the
manufacturing and clearance activities of the final product up to the place of
removal. It was observed that expenses incurred on maintenance of Vendor
Park i.e. Road maintenance, Street Light Bill payment, main gate Security
Guard payment, etc. were common to all the units situated in· the Vendor
Park. Hence, these services did not have specific nature required for
manufacturing or clearing activities up to the place of removal and such"~- .--- ' . ·-- .. ~

services did not have an impact on the manufacturing or clearing activities ;
up to the place ~f removal. The respondent did not provide any evide{ice to \_ ',))t\

' . - •' )
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F. No. V2{87}2/EA~2/Ahd-ll/Appeal-I1/17-18

justify that the services proposed for denial of cenvat credit were used

directly or indirectly in manufacturing of their final prduct or for clearance
s: '

of such final products up to the place of removal. As such, the said services

namely Vendor Park Maintenance Services did not qualify to be called as
input service in as much as the services received by the Respondent did not
fell within the purview of the main or inclusive part of the definition of 'input

service' as laid down in Rule 2(I) of the Cenvat Credit Rules, 2004, and

hence the input service credit availed on such services was found to be

incorrect. Therefore, a Show Cause Notice was issued to the respondent as
to why Cenvat credit amounting to Rs.3,71,928/-, for the period July'12 to

October'15, availed for Vendor Park Maintenance service should not be
disallowed and recovered from them. The Adjudicating Authority relying on

the judgement of CESTAT, New Delhi in the case of M/s. KPMG v/s. CCE New
Delhi, found that the Cenvat credit of Vendor Maintenance Services was

admissible to the respondent and so dropped the proceedings against- the

0 respondent in this case.

3. Being aggrieved by the impugned order. dt. 25.01.2017, the

Department has filed this appeal before me on the grounds that (i) the.,

0

Adjudicating Authority was convinced that the Vendor Park Maintenance
Services did not have a direct nexus with the manufacturing activity but only

played an important role in relation to the business, but still allowed the

Cenvat credit on._such services; (ii) the definition of input service is clear that
Cenvat credit of Road maintenance of the Vendor Park, Street Light Bill of
the Vendor Park, Main Gate Security Guard Expenses etc. is neither falling
under main part or inclusive part of the definition; and (iii) these services

are used beyond the place of removal and after 1.3.2011, the services used
. ,

in relation to business has been omitted from the definition of input services

vide Nati. No. 3/2011-CE(NT) dt.2.03.2011.

4. During the personal hearing, Shri Alpesh Kothari, C.A. of the
respondent appeared before me and reiterated the written submission made

on 11.07.2017. He also submitted additional written submission cit.

20.12.2017.

s. I have _carefully gone through the fac_ts of the cas_e on rect~fj'~
groun_ds_ of appeal in the Appeal Memorandum, written sub~1ss1ons and (Z_:-~:1,,.-~- / \,\_\
submissions made by the respondent. t••. dj.. ±.'au0 4° •

1r



F. No. V2(87)2/EA4-2/Ahd-II/Appeal-I/17-18

6. The question to be decided is as to whether (i) the Hon'ble
CESTAT Delhi's judgement in M/s. KPMG case has been correctly relied

upon by the Adjudicating Authority; (ii) whether the Cenvat credit on Vendor

Maintenance expenses is admissible to the respondent in the light of

Notification No. 3/2011-CE(NT) dt.2.03.2011.

7. During the period under dispute, the definition of Input Service
under Rule 2(1) of the Cenvat Credit Rules, 2004, states that ­

'(/) "input service" means any service,­
(i) used by a provider of taxable service for

providing an output service; or
(ii) used by the manufacturer, whether

directly or indirectly, in or in relation to
the manufacture of final products and
clearance of final products up to the place
of removal,

and includes" services used in relation to setting up, modernization
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises, advertisement
or sales promotion, market research, storage up to the place of
removal, procurement of inputs, activities relating to business, such as
accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods
and outward transportation up to the place of removal;
but excludes ­
(A) Service portion in the execution of a works contract and

construction services including services listed under clause (b)
of Section 66E of the Finance Act, in so far as they are used for

(a) construction or execution of works contract of a building
or a civil structure or a part thereof; or

(b) laying of foundation or making of structures for support
of capital goods, except for the provision of one or more
of the specified services; or

(B) services provided by way of renting of a motor vehicle, in so .
far as they relate to a motor vehicle which is not a capital
goods; or

(BA) service of general insurance business, servicing, repair and
maintenance, in so far as they relate to a motor vehicle which
is not a capital goods, except when used by ­
(a) a manufacturer of a motor vehicle in respect of a motor

vehicle manufactured by such person; or
(b) an insurance company in respect of a motor vehicle

insured or reinsured by such person; or
(C) such as those provided in relation to outdoor catering, beauty

treatment, health services, cosmetic and plastic surgery,
membership of a club, health and fitness centre, life insurance,
helath insurance and travel benefits extended to employees on
vacation such as Leave or Travel Concession, when such" •
services are used primarily for personal use or consumption/of .."o
any employee; . /%er pA
Explanation - For the purpose of thus clause, sales prom9to. k' ''
tnclud~s . servtc~s, by way of sale of dutiable goods~\lo~', .::_-,.·... /J jf
commission basts. A'' s, 7-s° $'

'·:0 u ·_
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F. No. V2(87)2/EA-2/Ahd-ll/Appeal-Il/17-18

/

The basic definition of 'input service' cov~fs*any S's!rvice which is used by

the manufacturer, whether directly or indirectly, in or in relation to the
" «.

manufacture and clearance of final products, up to the place of removal. I
find that the above definition covers any service used by a manufacturer,
even though indirectly in relation to the manufacture of final products and

covers every service provided up to the place of removal. The Cenvat credit

availed by the respondent in this case are Vendor Maintenance Expenses,

which includes services pertaining to Road maintenance of the Vendor Park,
Street Light Bill of the Vendor Park, Main Gate Security Guard Expenses etc.,

which are not directly related to the manufacture and clearance of the final
products. The said services are used by the factory just like the common

amenities like street lights, sanitation, road maintenance, etc. provided by

the local governing bodies who charge a certain tax to every entity who uses
such services. The Vendor Maintenance Services are provided outside the

factory of the respondent and as such are not covered in the basic definition

O of input service, as they are being provided outside the place bf removal.

Besides, the basic definition, there is an inclusive part of the definition,

which provides a number of services which are a part of this inclusive partof
the definition. In the inclusive part of definition of input service, prior to
1.03.2011, the words 'activities relating to business' was clearly indicated.
However, consequent to Notification No. 3/2011-CE(NT) dt.1.03.2011, only
the words 'activities relating to business' was deleted from this inclusive part

of the definition. The deletion of the words 'activities relating to business'
from the inclusive part of the definition showed· the legislature's intent to
remove all such services from the purview of Cenvat credit for input service.

!

It is clear from the above that after 1.03.2011, Cenvat credit of Road
) maintenance of the Vendor Park, Streel Light bill of the Vendor Park, Main

gate Security Guard Expenses of the Vendor Park etc. is neither falling under

the main part or the inclusive part of the definition of input service. The
services used in relation to business, has been kept out of the purview of the
Input services under Rule 2(1) of the Cenvat Credit Rules, 2004, consequent
to the issue of · Notification No. 03/2011-CE(NT) dt.01.0·3.2011. This

interpretation has been generated due to the exclusion of the words
"activities relating to business" from the inclusive part of the definition of

input service.
,a tarn,

8.· In the light of the above, the respondent's availment of Cenvat edi-.%
on Vendor Park Maintenance Services is rejected being a»easifkl ;e
and the impugned order is set aside. The Department's appeal is as«ef$: -? g

$, , s".s
'30 4 G



F. No. V2(87)2/EA-2/Ahd-II/Appeal-/17-18.

9. 3r41as zarr za fr a{ 3r4tr ar fRqrl 34l#a ala a fan snar et
9. The appeal filed by the departmem:, stands disposed off in above terms.

e
(R.R. NATHAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

.
· .. 1•.

,
(3mr gi#)

3WfFci {3fCfi"Rr)

To,

M/s. JBM Auto Ltd. ,
Plot No. B-2,
(Survey No.1) Tata Motors Vendors Park,
Sanand,
Ahmedabad-382170.

Copy to:
1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad-North.
3) The Dy./Asst. Commissioner, Division-III, Central Tax, GST, Ahmedabad
(North), Ahmedabad.
4) The Asst. Commissioner(System), Central Tax, Hqrs., Ahmedabad (North).·3) Guard Fle.
6) P.A. File.
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